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IN THE THE COURT OF THE DISTRICT JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        District Judge,  

    Udalguri, Assam.  

 

Reference    : T.S.(D)8/2015.  

Petitioner             :  Kamaleswar Daimari 

          Vs 

Respondent      : 1. Marna Basumatary 

      2. Sri Mintu Daimari 

 

Dates of hearing  : 31.4.2015.  

Date of Judgment   : 1.8.2015. 

For the petitioner  : Mr. J.K. Brahma, Advocate. 

For the respondent : Mrs. L.Das, Advocate. 

 

J U D G M E N T 

1.  The petitioner Kamaleswar Daimari has filed a petition U/S 10(i) of the 

Divorce Act-1869 as amended for dissolution of marriage by decree of divorce.  

2. It is alleged in the petition that  the petitioner and the respondent No.1 

entered into the marriage tie on 22-06-1984 according to the Christian rites 

and customs at Purani Goraibari NBL church situated at Udalguri. They lived 

together till 2006 at petitioner's house and the respondent No.1 last resided at 

village- Tikritola (Rowta Gate), Mouza: Orang, P.S : Mazbat at the house of 

respondent No.2. The petitioner is a Teacher of L.P school by profession and 

at present the petitioner is serving at Bagaribari L.P School under BEEO 

Mazbat. The respondent No.1 is also a teacher of L.P school by profession and 

at present respondent No.1 is serving as Head Mistress at Tikritola L.P School. 

The respondent No.2 Sri Mintu Daimari also a teacher of L.P School, by 

profession and at present the respondent No.2 is also serving as Assistant 

Teacher at Tikritola L.P School. Out of the wedlock with the petitioner the 
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respondent No.1 gave birth one daughter and two sons. They are attaining 29 

years, 26 years and 23 years respectively. It is alleged that the respondent 

No.1 maintaining adultery life with respondent No.2. On 11/03/2005 a ST (P) 

caste certificate was collected by the respondent No.1 from the Office of the 

Udalguri District Tribal Sangha, in which the respondent NO.1 has mentioned 

her husband's name as Sri Mintu Daimari. On 09/08/2005 an income 

certificate of the guardian's was collected by the  

respondent NO.1 from the Office of the Circle Officer, Udalguri in which the 

respondent No.1 had mentioned her husband's name as Sri Mintu Daimari. In 

the year 2006 the respondent No.1 give up the matrimonial house deserting 

petitioner and 3 children and permanently used to lived with respondent No.2 

at the village: Tikritola (Rowta Gate) under Mazbat Police station and indulging 

in  adultery life with respondent No.2. All possible efforts were also made by 

the society and the family members of the petitioner to effect reconciliation 

and for resumption of marital relationship between the parties. But it has not 

become possible owing to the adultery relationship between respondent No.1 

and respondent No.2. As such, there is no point for continuance of marital 

relationship and being no chance of reconciliation the petitioner decided to 

dissolve the marriage by a decree of divorce. Hence this petition.  

3. Subsequently both the parties filed a petition praying for allow a mutual 

decree of divorce on 13.5.15. But the case was filed on 11.3.15. So, petition 

filed by the parties for mutual divorce  is fund to have been pre-matured and 

so it was rejected. Subsequently, the respondent No.1 filed a written 

statement on 17.7.15.    

 

4. In the written statement filed by respondent No.1 admitted all the 

averments made in para 1 to para 7 of the plaint. But the averment made in 

para 8 of the petition is not admitted, rather stated that the sons and daughter 

of O.P. is still trusted the respondent No.1 as mother. But the respondent No.1 

controvert the averment made in para 10 to 17. In the written statement the 

respondent No.1 further stated that the real fact  is that since 2006 she has 

lefer her matrimonial home and resides with respondent No.2 as husband and 

wife. In the year 2006 the marriage between the respondent No.1 and her 
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husband was dissolved and till today they have no any relation as husband and 

wife. At last respondent No.1 stated that there is no any chance of 

reconciliation. Hence also praying for issue a decree of divorce by dissolving 

their marriage.  

5. Upon pleading of the parties, the following issues are framed:-  

(1) Whether the respondent No.1 caused sufficient cruelty to petitioner to 

deserve to get the decree of divorce? 

(2) Whether the respondent No.1 deserted the plaintiff? 

(3) Whether the plaintiff has been subjected to cruelty by difference means?  

(4) Whether the plaintiff is entitled to a decree of divorce as prayed for? 

6. In order to prove her case, the petitioner examined only two witnesses 

including the plaintiff. Though the respondent No.1 did not adduce any 

evidence but duly cross-examined  the plaintiff‟s witnesses.  

7. I have heard  argument put forward by ld. counsel for both parties.  

8. ISSUE NO. 1 & 2:- 

 For the sake of convenience issue Nos. 1 and 2 are taken up together 

as both the issues are related to each other. 

9. In this case the petitioner alleged that that after the marriage the 

parties was living happily for about many years and out of their wed-lock two 

sons and one daughter was born. They are at present 29 years, 26 years and 

23 years respectively. According to plaintiff, in the year 2006 the respondent 

No.1 give up the petitioner and three of her children and permanently used to 

live with the respondent No.2. Similarly, in written statement  filed by 

respondent No.1 also admitted  that she at her own will stay with respondent 

No.2 after consuming marriage. So, ultimately she also praying for a mutual 

decree. In fact, she has not contested the divorce petition of the petitioner.  

10. PW.1, the plaintiff admitted in cross-examination that he filed this 

divorce case against the respondent No.1 as she willingly leave her matrimonial 

home on 8.9.06. While he resisted her, she threatened him to commit suicide. 
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His marriage was consummated  with the respondent No.1 in 1984 and as a 

result  of their co-habitation six children were born. Among  the six children 

three children were died. At present he has elder daughter attaining the age of 

29 years. His wife is also doing teacher. He also admitted that some times their 

sons and daughter are lived with him and sometimes lived with respondent 

No.1. The respondent No.1 live with respondent No.2 at Rowta after 

consummating second marriage. He tried most in several times to bring 

respondent No.1 back. He has informed the matter to police station while 

respondent No.1 leave their home.  

11. PW.2 supported the evidence of PW.1. PW.2 admitted in cross-

examination that after consummating the marriage, the respondent No.1 lives 

with her new husband. Local public were trying most to conciliate them, but 

failed.  

       

12.   Now the question comes, whether the conduct and behaviour  shown 

to petitioner by the respondent in the instant case can be stated to be 

“Cruelty” which is sufficient for awarding a decree of divorce. 

13.  The expression „cruelty‟ has an inseparable nexus with human conduct . 

It is always dependent upon the social strata or the milieu to which the parties 

belong, their ways of life, relationship, temperaments and emotions that have 

been conditioned by their social status. In Sirajmohamedkhan 

Janmohamadkhan Vs. Hafijunnisa Yasinkhan and another, (1981)4 SCC 256 a 

two-Judge Bench approved the concept of legal cruelty as expounded in Sm. 

Pancho v. Ram Prasad (AIR 1956 Allahabad 41) wherein it was stated thus- 

“Conception of legal cruelty undergoes changes according to the 

changes and advancement of social concept and standards of living. With the 

advancement of our social conceptions, this feature has obtained legislative 

recognition that a second marriage is a sufficient ground for separate residence 

and separate maintenance. Moreover, to establish legal cruelty, it is not 

necessary that physical violence should used.  

 Continuous ill-treatment, cessation of marital intercourse, studied 

neglect, indifference on the part of the husband, and an assertion on the part 

of the husband that the wife is unchaste are all factors which may undermine 

the health of a wife.”  
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14.  In Shobha Rani V. Madhukar Reddi (1988 (1) SCC 105) while dealing 

with cruelty under Section 13(1) (ia) of the Hindu Marriage Act, the Hon‟ble 

Supreme Court observed that the said provision does not define „Cruelty‟ and 

the same could not be defined. The „cruelty‟ may be mental or physical, 

intentional or unintentional. If it is physical, the court will have no problem to 

determine it. It is a question of fact and degree. If it is mental, the problem 

presents difficulty. Thereafter, the Hon‟ble Supreme Court proceeded to state 

as follows:- 

 “First, the enquiry must begin as to the nature of the cruel treatment. 

Second, the impact of such treatment on the mind of the spouse. Whether it 

caused reasonable apprehension that it would be harmful or injurious to live 

with the other. Ultimately, it is a matter of inference to be drawn by taking into 

account the nature of the conduct and its effect on the complaining spouse. 

There may, however, be cases where the conduct complained of itself is bad 

enough and per se unlawful or illegal. Then the impact or the injurious effect 

on the other spouse need not be enquired into or considered. In such cases, 

the cruelty will be established if the conduct itself is poroved or admitted.”  

15. In another case AIR 1994 SC 710 (V. Bhagat V. D. Bhagat) it was held 

that what constitutes mental cruelty as contemplated in Section 13 (1) (ia)  can 

broadly be defined as that conduct which inflicts upon the other party such 

mental pain and suffering as would make it not possible for that party to live 

with the other. To put a differently, the mental cruelty must be of such a 

nature that the parties cannot reasonably be expected to live together. The 

situation must be such that the wronged party cannot reasonably be asked to 

put up with such conduct and continue to live with the other party. It was 

further observed , while arriving at such conclusion, that regard must be had to 

the social status, educational level of the parties, the society they move in, the 

possibility or otherwise of the parties ever living together in case they are 

already living apart and all other relevant facts and circumstances. What is 

cruelty in one case may not amount to cruelty in another case and it has to be 

determined in each case keeping in view the facts and circumstance of that 

case.  

16.  In Praveen Mehta V. Inderjit Mehta (AIR 2002 SC 2582) it has been 

held that mental cruelty is a state of mind and feeling with one of the spouses 
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due to behaviour or behavioural pattern by the other. Mental cruelty cannot be 

established by direct evidence and it is necessarily a matter of inference to be 

drawn from the facts and circumstances of the case. A feeling or anguish, 

disappointment, and frustration in one spouse caused by the conduct of the 

other can only be appreciated on assessing the attending facts and 

circumstances in which the two partners of matrimonial life have been living. 

The facts and circumstances are to be assessed emerging from the evidence 

on record and thereafter, a fair inference has to be drawn whether the 

petitioner in the divorce petition has been subjected to mental cruelty due to 

the conduct of the other.   

17. In case of Samar Ghosh V. Jaya Ghosh (2007(4) SCC 511) the Hon‟ble 

Supreme Court observed that the concept of cruelty differs from person to 

person depending upon his upbringing, level of sensitivity, educational, family 

and cultural background, financial position, social status, customs, traditions, 

religious belief, human values and their value system. Apart from this, the 

concept of mental cruelty cannot remain static; it is bound to change with the 

passage of time, impact of modern culture through print and electronic media 

and value system etc. What may be mental cruelty now may not remain 

mental cruelty after passage of time or vice versa. There can never be any 

straitjacket formula or fixed parameters for determining mental cruelty in 

matrimonial matters. The prudent and appropriate way to adjudicate the case 

would be to evaluate it on peculiar facts and circumstances.  

18. In the present case, the alleged fact that the respondent No.1 after a 

long married life leave their matrimonial home by deserting  the petitioner. It 

has been corroborated by the evidence of other witness. There is convincing 

evidence that there are many instances where the petitioner tried to bring 

respondent No.1 back. But failed to back her. There is ample evidence that  

respondent No.1 married with respondent No.2 and lives with respondent No.2 

from 2006. Interestingly  the petitioner as well as respondent No.1 and 2 all 

were doing teacher in the same school. Besides, there is a convincing evidence  

that in spite of several conciliation the petitioner failed to bring respondent 

No.1 back. That apart, in the W/S filed by respondent No.1, repeatedly stated 

that she does not like to continue married life with the petitioner and as such 

through written statement she also praying for mutual divorce.  
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19.  A feeble attempt is made by the opposite party to refute the  allegation 

against the petitioner  as to refuse for conjugal is not proved by convincing 

evidence. In the instant case, the wife pleads that  due to cruelty caused to 

her for not continue conjugal life and unbearable torture compelled the 

petitioner to live separately is established by her convincing evidence.  

20. In view of the discussion made above, I am bound to hold that 

respondent No.1 deserted petitioner by performing marriage with respondent 

No.1. Accordingly both the issues are decided.  

ISSUE NO. 3 & 4:-   

21. As discussed above the plaint and evidence shows that the petitioner 

wanted to live separately under compelling circumstances. 

22. It is the petitioner and the respondent No.1 both are admitted that they 

consummated marriage on 22.6.1984 and out of their wed-lock six children 

were born though three are still alive. In the W/S filed by respondent NO.1 

stated that she at her own will consummated marriage with the respondent 

No.2 and live with him separately in the house of respondent No.2 as husband 

and wife. It is interesting to note that subsequently both the parties filed a 

petition for mutual divorce.  

23. It has been held in  1989 (Vol. I) All WC 354 (SC) GurdipKaur v. 

Surendra Singh that  wife is entitled to refuse to resume co-habitation if she 

was subjected to cruel treatment and if she feel sun safe. In this case a single 

Judge of the High Court has appreciated the evidence adduced by the wife and 

disbelieved the same and thereupon concluded that the plea of cruelty set up 

by the wife as established. The said plea was set aside by the Division Bench in 

a Letters Patent Appeal. The Supreme Court in Special Leave Petition observed 

that the finding recorded by the single Judge of the High Court with regard to 

the appreciation of evidence was not said to be bad or criticised by the Division 

Bench, therefore, on the basis of the assessment of the evidence made by the 

single Judge, wife had proved that she was treated with cruelty and she was 

not feeling safe to live with the husband, therefore, she had a justifiable 

excuse to refuse to live with the husband. 

24. On the basis of the aforesaid authority it can be very well said that the 

evidence adduced by the parties clearly proves that the husband i.e. the 

respondent has treating the wife with cruelty i.e. why  the petitioner (the wife) 
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not desire to live with the husband (respondent). Her refusal to live with the 

husband is justified and is reasonable. 

25. Here in the present case, the pleadings of parties as well as evidence 

shows that there is no chance of reconciliation. Both the parties are deserted 

to live separately. Under such circumstances, the prayer for mutual divorce is 

allowed.   

O R D E R  

26.  In the result, the petition filed by the petitioner for decree of divorce is 

allowed. Marriage between the petitioner  and the respondent No.1  which was 

held on 22.6.84 is hereby dissolved by way of decree of divorce. There is no 

order as to cost. 

27.  Prepare the decree accordingly.  

28. Given under my hand and seal of this curt on this the 1st  day of 

August,2015. 

 

(A.K.Borah) 

District Judge, 

Udalguri. 

Dictated and corrected by me 

and each page bears my signature. 

 

   (A.K.Borah) 

District Judge, 

           Udalguri. 

 

 

 

 

 


